For more than half a century, the normative vision animating federal civil procedure has been national uniformity and regularity in procedural rules. From the 1938 promulgation of the Federal Rules of Civil Procedure 1 through the 1988 amendments to the Rules Enabling Act, 2 Congress has remained committed to a single set of national procedural rules for federal civil litigation. 3 In 1990, Congress passed the Civil Justice Reform Act (CJRA), 4 making the federal trial courts responsible for the reduction of costs and delay. Many courts have begun to implement the legislation under the misconception that it marks a major congressional departure from the conviction that federal civil procedure should be uniform across the nation. These courts believe that the CJRA launched an enormous experiment in civil procedure that promises farreaching and unpredictable effects on federal practice.
As courts begin to wrestle with the CJRA's requirements, the range of interpretations of the legislation has become apparent. Some courts view the Act as a grant of broad authority to adopt procedures inconsistent with the Federal Rules and with other statutory mandates. Acting under color of the CJRA, districts have ordered attorneys to disclose information to their opposition without waiting for discovery requests, required participation in alternative dispute resolution as a prerequisite to trial, and even-in the most extreme case-imposed across-the-board caps on attorney fees. 5 Responses to the Act's mandate diverge so widely that a journalist recently compared them to snowflakes.
6 If these courts have won the power they believe the CJRA granted them, the uniformity and simplicity that distinguish federal practice under the national procedural rules are threatened more seriously than at any time since the 1938 enactment of the Federal Rules. 7 I argue that these courts are wrong. The CJRA neither compels nor authorizes local deviations from the Federal Rules of Civil Procedure or other statutory law. 8 While the CJRA encourages a search for local solutions to the 5. JUDICIAL CONFERENCE OF THE U.S., CiviL JUSTICE REFoRM Acr RFORT. DEVELoPMENT AND (1992) [hereinafter JUDICIAL CONFERENCE RaoRT] (discussing alternative dispute resolution, mandatory disclosure, and contingent fees).
IMPLEMENTATION OF PLANS BY EARLY IMPLEMENTATION DISTRICTS AND PILOT COURTS
6. Don J. DeBenedictis, An Experiment in Reform, A.B.A. J., Aug. 1992, at 16, 16. DeBenedictis further noted that "[t]he differences are great enough that a fat report on the early plans from a special task force of the ABA Litigation Section is largely made up of charts giving side-by-side comparisons of the courts' approaches to assorted topics." Id.
Not only the ABA finds interpreting the broad range of courts' responses awkward. A recent Judicial Conference Report to Congress was largely reduced to descriptions and charts tracking each district's developments. JUDICIAL CONFERENCE REPORT, supra note 5.
7. To review the long and difficult path towards uniformity which culminated in the Federal Rules of Civil Procedure, see Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. PA. L. REv. 1015, 1042-98 (1982) . Professor Burbank notes that [bly 1896, the ABA's Committee on Uniformity of Procedure and Comparative Law complained that all but a few specialists in federal practice felt the need to rely on the clerk of court for guidance, and that a federal practitioner "even in his own state, f[elt] no more certainty as to the proper procedure than if he were before a tribunal of a foreign country."
Id. at 1041 (quoting Report of A.B.A. Committee on Uniformity of Procedure and Comparative Law, 19
A.B.A. REP. 411,420 (1896) (alteration in Burbank)). The lack of uniformity impeded the development of interstate practice. Id. at 1042. Burbank cites "a common view of federal practice" in the pre-Rules days: "'To the average lawyer it is Sanskrit; to the experienced federal practitioner it is monopoly; to the author of text books on federal practice it is a golden harvest.' "Id. 8. Professor Linda Mullenix concludes that the Act was intended to allow wholesale local rulemaking in derogation of national rules. Linda S. Mullenix 
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[Vol. 46:1447 problems of cost and delay, it is not a broad warrant to experiment with any procedural innovations that a district deems possibly helpful in reducing cost and delay.
Part I of this article examines the federal civil justice reform process outlined in the CJRA. Part II describes various measures adopted in implementing the statute by the first thirty-four federal trial districts to do so. It focuses on the more egregious examples of districts overreading their statutory authority to effect procedural change most broadly.
Part III examines the nature of the authority the statute actually grants. It offers, and rejects, the strongest textual argument for broad local rulemaking authority through an examination of its statutory and legislative context. Part m concludes that the CJRA was never intended to permit the range of procedural innovation it has spawned. Rather, misconceptions about the scope and intent of the legislation reflect misunderstandings about the nature of the compromise reached between the judiciary and the Congress which allowed the passage of the Act. Indeed, inattention to the statute's text has contributed to the misinterpretation of the Act.
In Part IV I evaluate and reject the recent claim that the Civil Justice Reform Act is constitutionally infirm as a violation of the separation of powers. This claim takes the procedural Babel the CJRA spawned as important evidence of Congress' incompetence in the area of judicial rulemaking. While persuasive arguments exist against the wisdom of the CJRA, Congress clearly did not exceed its power by enacting it.
Part V evaluates the impulse for local procedural innovation. Our commitment to federal civil procedural uniformity has always been incomplete: Local courts regularly operate in ways that are in tension with national norms. 9 Should this impulse for localized procedure be respected, or even nurtured? The arguments for uniformity are strong and obvious-and carried the day in 1938, when the Federal Rules of Civil Procedure were enacted. 10 The substantial attraction of federal litigation is in some measure due to the simplicity and coherence of the Federal Rules. I argue that while some of the reasons offered for local procedure are defensible, many are not. Before we further compromise our commitment to national procedure, we need to evaluate the situations warranting local answers to procedural problems, as well as the nature and identity of the local proceduremakers to whom we would commit these decisions. 11 I. THE CIvIL JUSTICE REFoRM ACr
In 1989, the Brookings Institution, at the suggestion of Senator Joseph Biden, chair of the Senate Judiciary Committee, convened a task force to study delay and cost in federal civil litigation. 12 The task force recommended a series of case-management strategies designed to streamline the process and to attack discovery abuse. 13 Senator Biden incorporated these case-management recommendations into the legislation he introduced as the Civil Justice Reform Act of 1990.14 As first introduced, the bill would have required courts to adopt a broad range of detailed case-management procedures. I5 The legislation assumed both that federal civil cases took too long and that the delay-and consequent cost-was attributable largely to lawyer avarice and judicial neglect. This implied criticism of the judiciary attracted strong opposition from federal judges. 16 Through the Judicial Conference, judges voiced a series of concerns. Many felt the legislation unwisely preempted the established judicial rulemaking process. They further argued that the statute did not account for existing statutory demands on the federal courts, such as the Speedy Trial Act. 17 Moreover, judges found the statute insensitive to the variety of local conditions, ranging from crowded urban dockets to relatively uncongested courts.' 8 In response to the judicial resistance, Senator Biden substantially restructured elements of the legislation. Most importantly, he eliminated the requirement that each district adopt identical, statutorily detailed case-management procedures.
As adopted, the CJRA requires each federal district court to implement a "civil justice expense and delay reduction plan" intended "to facilitate deliberate adjudication of civil cases on the merits, monitor discovery, improve litigation management, and ensure just, speedy, and inexpensive resolutions of civil disputes."' 19 Each plan is to be the product of cooperation between judges and those who use the courts. Therefore, courts must convene civil justice reform 11. See PROPOSED AMENDMENTS, supra note 9, at 152 (Proposed Rule 83). (1989) [hereinafter BROOKINOS REPORT] . I have previously argued that the Brookings report came up short in its evaluation of problems in the federal courts. This inadequacy is partially due to the absence of sitting federal judges on the task force. The Act, however, provides no guidance on how to identify and evaluate cost and delay, nor does it tell advisory groups how to assess whether cost and delay are actually excessive. 22 Moreover, excessive cost and delay could have any number of sources beyond the group's reach, including lawyers' case-management habits, the court's managerial skills or values, clients' expectations, congressional legislation, 23 and decisions by the executive branch. 24 Finally, the legislation fails to suggest how to proceed in "assessing the state of the docket."
See TASK FORCE ON CIVIL JusTIcE RFoRM, BROOKINas INSTITUTION, JUSTICE FOR ALL: RE-DUCING COSTS AND DELAY IN CIVIL LITIGATION
Despite the lack of legislative guidance, the completion of the docket-assessment process by some districts has supplied a wealth of information about the federal district courts. Most districts employed statistical data collected by the Administrative Office of the United States Courts. 2 5 Many courts surveyed or interviewed lawyers and-less successfully-litigants about their litigation experiences. Most also interviewed or surveyed the judicial officers in the district.
26
Once its evaluation is complete, the advisory group must prepare a report for the court, assessing the extent of excessive costs and delays, recommending 20. Id. § 478(b), (d).
21.
In developing its recommendations, the advisory group ... shall promptly complete a thorough assessment of the state of the court's civil and criminal dockets. In performing the assessment for a district court, the advisory group shall-(A) determine the condition of the civil and criminal dockets; (B) identify trends in case filings and in the demands being placed on the court's resources; (C) identify the principal causes of cost and delay in civil litigation, giving consideration to such potential causes as court procedures and the ways in which litigants and their attorneys approach and conduct litigation; and (D) examine the extent to which costs and delays could be reduced by a better assessment of the impact of new legislation on the courts. Id. § 472(c)(1).
22. See Patrick Johnston, Civil Justice Reform: Juggling Between Politics and Perfection, 62 FoRDHAm L. REV. 833, 850, 861-80 (1994) (discussing the underlying assumptions and analytical complexities of the "delay problem"); Robel, supra note 12, at 119-22 (arguing that we have few answers to the normative question of how long a case "should" take).
23. remedial measures the court should adopt to reduce cost and delay, and suggesting the court either develop a plan or select a model one. 2 7 In making its recommendations, the advisory group must consider six "principles and guidelines of litigation management and cost and delay reduction" and six "litigation management and cost and delay reduction techniques." 28 These techniques, guidelines, and principles-discussed in more detail below-need only be considered; they do not have to be adopted.
The court must then consider the report and adopt a plan. 29 With the exception of a limited number of demonstration and pilot courts, 30 the CJRA leaves ultimate control over the content of the adopted plan in the hands of the judiciary, not the advisory group. 31 The CJRA directed all districts to complete this process by the end of 1993, although many, known as early implementation districts, chose to implement plans much more quickly.
32

II. THE CJRA PLANS
There are ninety-four federal trial districts.
3 3 The "bottom-up" 34 approach to civil justice reform adopted by the CJRA thus created ninety-four groups of practitioners, litigants, court clerks, and judges with diverse ideas on how to improve the process of litigation. A number of these ideas clash with the existing Federal Rules of Civil Procedure. One of the more egregious examples of local rulemaking contrary to the Federal Rules and under the auspices of the CJRA involved discovery requests. At the time the early implementation districts (EIDs) adopted their plans, the Standing Committee on Civil Rules had recommended amending Federal Rule of Civil Procedure 26 to require that parties disclose information without waiting for a discovery request.
3 5 While this proposal had a rocky history, it ultimately succeeded in December 1993-a full year after the EIDs 27. 28 U.S.C. § 472(b) (Supp. IV 1992). 28. Id. § 473(a)-(b). These sections require that the district courts consider the techniques, principles, and guidelines in their evaluations. (amended 1992)). Districts completing the process by the end of 1991 are labeled "Early Implementation Districts" and received certain funding benefits. In addition, certain courts were designated "Demonstration Program Districts." The Act requires these districts to adopt specific case-management programs. For example, while the Western District of Michigan and the Northern District of Ohio must experiment with case-tracking systems, other districts have to adopt some of the case-management techniques outlined in § 473(a)-(b). Finally, the Judicial Conference must designate "Pilot Program" districts, whose plans must remain in effect without changes for three years. Id.
33. JUDICIAL CONFERENCE REPORT, supra note 5, at 2 (describing the civil justice expense and delay reduction plans that were adopted in the first 34 districts to complete the CJRA process).
34. 35. PROPosED AMENDME ms, supra note 9, at 87 (Proposed Rule 26) (requiring automatic disclosure of specified core information).
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[Vol. 46:1447 FRACTURED PROCEDURE adopted their plans. 36 Despite their passage, at the time twenty-one EID courts implemented plans requiring mandatory disclosure, 37 the Federal Rules of Civil Procedure clearly did not sanction these rules. Moreover, these EIDs remained indifferent to the fact that mandatory disclosure conflicted with the existing structure of discovery, which required that attorneys identify and request relevant materials from their opponents before such information would be supplied.
38
The Eastern District of Texas offers a second example of infidelity to national rules. It set up a case-tracking scheme that assigns some cases to tracks prohibiting discovery altogether or limiting it to mandatory disclosure items. 39 It also adopted an offer of judgment rule inconsistent with Federal Rule of Civil Procedure 68. 40 37. JuozcLAL CotNFERErcE REPORT, supra note 5, ex. D (detailing the mandatory disclosure plans). Most mandatory disclosure plans call for the exchange of "core case information." Generally, "core case information" includes:
(1) The name, address, and telephone numbers of each individual likely to have information that bears significantly on any claim or defense;
(2) A copy of, or description by category and location of, all documents and tangible things in the possession or control of the party that are likely to bear significantly on any claim or defense; (3) A computation of damages; and (4) Insurance agreements that may be used to satisfy all or part of the judgment.
Id.
Provisions vary substantially among districts. The District of Delaware, for instance, requires mandatory disclosure in civil RICO, personal injury, medical malpractice, and employment discrimination actions. In addition, parties must provide "core information" with their pleading and identify expert witnesses. In contrast, the Eastern District of New York requires exchange of "core information," documents relied on in drafting the pleading, and expert witness testimony. The District of Idaho requires the exchange of expert witness information, data upon which the expert relies, exhibits to be used, and lists of the expert's previous testimony. Id.
Thus, few districts adopted provisions parallel to the version of Federal Rules of Civil Procedure 26 that was ultimately adopted. FED. R. Civ. P. 26; see Tobias, supra note 36, at 144 (noting that many plans' disclosure schemes differed from the proposed Rule 26). The courts' reliance on the proposed amendment, rather than the one passed on to the Supreme Court, caused the divergence. the Federal Rules of Civil Procedure are inconsistent with this Plan, the Plan has precedence and is controlling." 41 Third, potential conflicts arise between the plans and other statutory requirements. For instance, many of the districts have implemented forms of alternative dispute resolution (ADR), while some others require litigants to participate in ADR before continuing in federal court. 4 2 In 1988, Congress gave twenty district courts limited statutory authorization to experiment with mandatory reference to arbitration. 43 Courts have since wrestled with whether they can order parties to arbitrate-or to participate in other forms of ADR-in districts not designated by Congress for ADR use. Some of the early CJRA plans assume that the Civil Justice Reform Act not only authorizes mandatory referral to ADR, but also permits courts to adopt any form of ADR they choose. The District of Montana's plan, which sends half of all civil cases filed directly to magistrate judges without asking the litigants' prior consent as required by 28 U.S.C. § 636, offers a fourth example of possible conflicts with other federal statutory requirements. 44 Finally, certain plan provisions, such as the Eastern District of Texas' cap on contingency fees-if it is in fact authorized by the Act-raise the possibility that the CJRA dramatically expanded the power of local courts to effect substantive policies. 45 In sum, while implementing plans under the CJRA, some districts have adopted procedures clearly inconsistent with the Federal Rules of Civil Procedure. Plan provisions in other districts conflict with federal statutes other than the Federal Rules. Still other provisions sweep broadly in their regulation of attorney conduct 46 and fees, raising questions about whether the CJRA dramatically altered or expanded local courts' powers. All of these provisions starkly call into question the nature of the authority conferred upon local courts by the CJRA. 41 conclude that while the CJRA contains several minor provisions that explicitly change preexisting law, Congress did not radically revise the process of rulemaking through the CJRA. Therefore, the Act does not empower local courts to make independent procedural decisions that conflict with national rules or statutes. Given my conclusion with respect to the latter question, I have resolved tensions between explicit CJRA grants of authority and preexisting authority in favor of textual interpretations that harmonize the CJRA with preexisting legislation and rules whenever possible without straining the sense of the text. The CJRA represents a cautious approach to new trial court procedures. For the most part, its provisions are detailed descriptions of case-management tools already available to trial judges. In some cases, the CJRA expands those tools in limited ways, or suggests new approaches. In other cases, it authorizes more expansive use of ADR. Surprisingly, few of the adopted plans contain much discussion of the Act's authorizing provision, which I examine in detail below.
A. What Does the CJRA Authorize?
Generally, the CJRA requires districts to implement a civil justice expense and delay reduction plan. 4 The Act contains three types of specific provisions. First, a number of case-management provisions merely duplicate or elaborate on powers already existing under the Federal Rules. Second, other provisions encourage ADR. Third, the Act includes a catch-all provision that allows courts to adopt "such other features as the district court considers appropriate after considering the recommendations of the advisory group." 5 3
Provisions duplicating the Federal Rules of Civil Procedure.
The CJRA contains a number of provisions that duplicate powers granted under existing rules. First, several of the Act's provisions encourage judicial officers to exert early control over their cases. 54 For example, section 473(a)(2) suggests "early, ongoing control of the pretrial process through involvement of a judicial officer in... assessing and planning the process of a case." This planning can include controlling the extent and timing of discovery, setting deadlines for filing motions, and setting "early, firm trial dates." 55 But the CJRA provisions for early and ongoing judicial management of cases duplicate powers already available to federal trial judges through Federal Rule of Civil Procedure 16. That Rule instructs judges to enter scheduling orders to control the course of the litigation and provides for pretrial and scheduling conferences to "establish[ ] early and continuing control so that the case will not be protracted because of lack of management." 56 Judges routinely used this authority for scheduling orders that "limit[ ] the time to file and hear motions," "complete discovery," and control "any other matters appropriate in the circumstances of the case." 57 The Advisory Committee noted in 1983, when Rule 16 was amended, that the rule "[shifts] the emphasis away from a conference focused solely on the trial and toward a process of judicial management that embraces the entire pretrial phase." 58 Second, the CJRA provides a number of suggestions for management of the discovery process. These suggestions include preparing discovery schedules 54. See, e.g., id. § 473(a)(1) (discussing "systematic, differential treatment of civil cases that tailors the level of individualized and case specific management to [specific criteria]"); ia § 473(a)(2)(B) (mandating "early and ongoing control of the pre-trial process" through improved planning and scheduling to assure "that the trial is scheduled to occur within eighteen months after the filing of the complaint"); id. § 473(b)(1) (requiring "that counsel ... present a discovery-case management plan ... at the initial pre-trial conference").
55. Id. § 473(a)(2). The provision requiring systematic differential treatment of cases also duplicates existing authority. and holding discovery conferences in complex litigation, 59 controlling the extent and timing of discovery generally, 6° requiring attorneys to present discovery case-management plans, 6 1 and "encourag[ing] cost-effective discovery through voluntary exchange of information among litigants and their attorneys and through the use of cooperative discovery devices." 62 These recommendations again duplicate authority already available to judges through established case law 63 or Federal Rules of Civil Procedure 16 and 26(f). Both of these rules authorize courts to hold conferences to schedule and phase discovery, as well as to impose sanctions for the failure to participate in good faith in framing a discovery plan. 64 Under color of the CJRA, many courts have enacted mandatory information exchange provisions that require litigants to provide their opponents with specified types of information-even in the absence of specific discovery requests. The sole statutory authority for these provisions rests in section 473(a)(4), which, as noted, refers to "encouragement of cost-effective discovery" by means of "voluntary" information exchange. Interpreting this section as granting courts the authority to require the exchange of information strains the text.
Similarly, the Act speaks of "the use of" cooperative discovery devices, not the creation of such devices. Reading the statutory language in harmony with then-existing procedure would have courts encourage litigants to make use of Federal Rule of Civil Procedure 29, which allows litigants to stipulate to modifications of discovery procedures, and thereby to agree to cooperate in discovery. Any reading of section 473(a)(4) as authorizing courts to adopt mandatory disclosure rules conflicts with the statute's reliance on "voluntary exchange" of information, as well as with its statement that such an exchange should be encouraged, not mandated. 64. See FnD. R. Civ. P. 37(g). The Senate Report on the CJRA explains:
The authority provided in [28 U.S.C. § 473(a)(2)(C)l is intended to supplement the authority to limit discovery currently provided for in the Federal Rules of Civil Procedure, principally in Rule 26(b)(1). The 1983 amendments to this rule were clearly a step in the right direction in the effort to control discovery. But the problems of excessive and abusive discovery remain substantial, and additional measures are necessary. S. REP. No. 416, 101st Cong., 2d Sess. 55 (1990). The following text reveals that the Senate was unaware of the full extent of trial judges' current powers.
As a result, subsection (a)(2)(C) gives judges and magistrates the additional authority to control discovery. The tools they might use include phasing discovery into several stages and phasing the use of interrogatories. With this clear statutory mandate, it is hoped that judges and magistrates will no longer be unsure about the degree to which they can act to reduce discovery expenses. Id. Interestingly, a Second Circuit report the Senate Report both quotes and relies on specifically recommends that district judges both implement phased discovery and limit the use of interrogatories, while pointing out that both devices are authorized under the existing Rule 16. 65. Given the controversy over mandatory disclosure provisions described in note 36 supra, one would expect a discussion of mandatory disclosure somewhere in the legislative history if it were, in Two certification requirements suggested by the CJRA exemplify the modest expansions of trial court authority actually conferred by the Act. The first requires attorneys filing discovery motions to certify that they have made a good faith effort to resolve the conflict before filing. 6 6 This statutory requirement explicitly goes beyond anything then mandated by the Federal Rules. 67 The second-a requirement that all requests for extensions of discovery or trial deadlines be signed by both the attorney and the party-modestly expands the signature requirements of Federal Rules of Civil Procedure 11 and 26(g). 68 By authorizing judges to explore settlement in complex cases 69 and requiring parties to have attorneys with settlement authority present at conferences, 7 0 the CJRA also duplicates existing provisions of Rule 16, which makes discussion of settlement appropriate at all pretrial conferences. 7 1 Several courts interpret Rule 16 as allowing a judge to compel a party-or someone else with settlement authority-to appear at a pretrial conference in order to facilitate settlement.
2
The Act also authorizes the "systematic, differential treatment of civil cases that tailors the level of individualized and case specific management" to factors including "case complexity, the amount of time reasonably needed to prepare fact, contemplated by the legislation. The legislative history does not suggest, however, that anyone believed the Act conferred authority to implement such mandatory provisions. The Senate Report calls § 473(a)(4) "self-explanatory," stating blandly in explanation that "the more voluntary and cooperative the discovery process can be made to be, the fewer costs will be incurred by all parties." S. REP. No. 416, supra note 64, at 56-57. 66. 28 U.S.C. § 473(a)(5) (Supp. IV 1992). 67. This type of requirement has seen wide adoption as a local rule. See MODEL LOCAL R. 37.1 (Judicial Conference of the U.S. 1989). The Judicial Conference's Local Rules Project determined that this rule was not inconsistent with the Federal Rules, reasoning that a requirement on parties to confer before filing motions would merely supplement Federal Rule of Civil Procedure 26(0, which allows a party to move for a discovery conference if "counsel ... has attempted without success to effect with opposing counsel a reasonable program or plan for discovery," on the theory that after such efforts, "[counsel] is entitled to the assistance of the court." FED. R. Civ. P. 26 advisory committee's note (1980 amendments). The Advisory Committee had earlier indicated a desire to promote informal conferences to encourage resolution of discovery disputes. FED. R. Civ. P. 33 advisory committee's note (1970 amendments).
68. 28 U.S.C. § 473(b)(3) (Supp. IV 1992). The purpose of the proposed signature rule is to require notification of the client whenever an attorney seeks to delay discovery or trial. the case for trial, and the judicial and other resources required and available for the preparation and disposition of the case." '73 In other words, the legislation suggests courts should systematically differentiate among cases on the basis of each case's need for individualized and case-specific treatment, an apparently nonsensical instruction.
The Senate Report suggests case tracking as one way to provide such "systematic, differential treatment." 74 Both formal and informal case-tracking procedures predate the CJRA, however. For instance, Federal Rule of Civil Procedure 16(b) allows district courts to exempt certain categories of cases from the scheduling order requirement. 75 All district courts have used local rules to exempt such classes of cases, usually on the theory that uncomplicated cases would not benefit from even the minimal level of management a scheduling order imposes. 76 In contrast, the Manual for Complex Litigation stresses early identification of cases likely to be complex and time-consuming, so that they may be targeted for special management efforts.
77
The task force report that the CJRA's sponsors relied upon suggested casetracking schemes that assigned cases to one of up to three tracks, each with different deadlines for motions and discovery. 78 The earliest version of the CJRA took the same approach: Upon filing, each district would have assigned cases to "appropriate processing tracks that operate under distinct and explicit rules, procedures and timeframes for the completion of discovery and for trial." '79 Although in practice such schemes could clash with provisions of the Federal Rules, 8 0 a close reading of the early proposal reveals that even its sponsors did not contemplate that track provisions might conflict with existing Federal Rules. 8 79. S. 2027, supra note 14, § 471(b)(1)(B). The bill also contained a mechanism for resolving disputes over track assignments, id. § 471(b)(2)(C), and a special set of mandatory procedures for complex cases. Id. § 471(b)(3)(1).
80. For instance, imagine a track that grants priority to defendants in taking depositions on the theory that certain classes of cases will therefore be resolved more quickly. This hypothetical rule would be inconsistent with Federal Rule of Civil Procedure 26(d), which states that generally "methods of discovery may be used in any sequence and the fact that a party is conducting discovery, whether by deposition or otherwise, shall not operate to delay any other party's discovery." The Advisory Committee notes that while a district court may upon motion and in the interest of justice grant exceptions, "a local court rule purporting to confer priority in certain classes of cases would be inconsistent with this subdivision and thus void." FED. R. Civ. P. 26 advisory committee's note (1970 amendments).
81. Most tracking provisions dealt with enforcing deadlines. See, e.g., S. 2027, supra note 14, § 471(b)(3) (establishing a mandatory discovery conference in the first 45 days after the filing of a responsive pleading); id. § 471(b)(6)(A) (setting presumptive time limits on discovery).
[Vol. 46:1447 Rules, the current statute simply requires that case-tracking schemes work within the confines of the Rules. As the earlier legislation demonstrates, this is easily accomplished.
82
The obvious question is why Congress passed legislation duplicating the existing Federal Rules. The answer, in part, lies in the report upon which the original version of the Act was based. 83 This document argues that the 1983 amendments to the Federal Rules of Civil Procedure, although focused on increasing judicial powers to manage cases aggressively, 8 4 failed to change judges' behavior. 85 In its findings, the CJRA echoes the report's view, noting that plans "should also recognize that there has not been adequate utilization of available and existing tools to respond to this substantially changed civil litigation system, to control cost and delays."
' 86 Thus the legislation was premised on the principles and goals of the 1983 amendments and was meant to encourage their use by judges. 87 The more directive and radical approach to case management Congress originally preferred was precluded, as I explain below, by the bargain struck with judges during the Act's passage. Instead, the final legislation contains many provisions that are both precatory and redundant. 
Provisions for alternative dispute resolution.
Another category of CJRA provisions involves alternative dispute resolution (ADR). Many federal trial courts have experimented with a variety of ADR devices, and Rule 16 includes "the possibility of... the use of extrajudicial procedures to resolve the dispute" as a pretrial conference subject. 89 The 82. As demonstrated in the text accompanying notes 113-152 infra, nothing in the legislative history suggests that the change in language was intended to give localities greater freedom to deviate from preexisting statutory requirements.
83. BROOKINGS REPORT, supra note 12, at 8-11. Reed Dickerson argues that legislative historyto count as context of a statute's enactment-"must be (1) relevant; (2) reliable and reliably revealed; (3) reasonably available to the audience (that is, shared by author and audience); (4) taken into account (that is, relied on), as constituting part of the communication, by both author and audience." Reed Dickerson, Statutory Interpretation: Dipping Into Legislative History, 11 HoFSTRA L. REV. 1125, 1128 (1983) . Dickerson found study group reports, on which legislation is subsequently based, the most reliable form of nontextual legislative material; committee reports came in second. Id. at 1130-31. The Brookings Report is especially reliable in this context because the task force was "convened ... at the behest of Senator Joseph Biden, Chair of the Senate Judiciary Committee, to address delay and cost in the federal trial courts." Robel, supra note 12, at 117. Furthermore, both the report's definition of the problems of cost and delay and its suggestions of the causes underlying these problems were incorporated into Senate Bill 2027 by Senator Biden. Id. at 128. 91 While these sections clarify the trial courts' power to adopt and use alternative dispute resolution, they leave more difficult questions unanswered. First, although the legislation authorizes courts to adopt the listed forms of ADR, it is unclear whether courts may require parties to participate before allowing them to proceed to trial.92 Before the CJRA, the question of courts' authority to order mandatory reference to ADR received inconsistent answers. 93 Unfortunately, the CJRA's text does not explicitly resolve the question. The legislative history provides no clear guidance either. 94 Congress previously manifested District of California implemented a requirement that "a non-binding mini-trial or summary jury trial shall be ordered in all cases where the potential judgment does not exceed $250,000 and the use of this procedure will probably resolve the case." Id. pt. I at 27. This requirement also provides "[n]onbinding arbitrationlmediation" in "all even numbered simple contract and tort cases (excluding FTCA) where the potential judgment does not exceed $100,000 and in every even numbered trademark and copyright case." Id.
93 (1990) . No evidence in the legislative history supports the assertion that extreme caution in authorizing mandatory referrals to ADR in the federal courts, due to concerns about the effects of additional costs on litigants and about the potential effect on the exercise of the Seventh Amendment right to a jury trial in civil actions. 95 Nevertheless, the authorization given in the text to "refer" appropriate cases to ADR forms a stronger basis for a claim for such authority than does Rule 16(c)(7), which simply suggests discussing "the possibility of settlement or the use of extrajudicial procedures to resolve the dispute, at least with respect to the ADR procedures listed in the statute." 96 A second question is whether the CJRA permits courts to adopt arbitration programs. 97 This issue requires consideration of both the statutory text and the CJRA's interaction with previous legislation. First, the Act allows courts to include "authorization to refer appropriate cases to alternative dispute resolution programs that-(A) have been designated for use in a district court; or (B) the court may make available, including mediation, minitrial, and summary jury trial." 9 8 It does not mention arbitration as one of the ADR techniques that a court "may make available." 99 An earlier version of the Act provided much broader authority for ADR and included arbitration as one of the forms of ADR a court could "make available. 97. Several courts which previously had not utilized arbitration programs have created them in their plans. JUDICIAL CoNErPENCE REPORT, supra note 5, ex. C (reporting that the Southern District of California implemented mandatory ADR, including arbitration, for certain cases while the Northern District of Georgia and the Northern District of Ohio implemented mandatory and voluntary nonbinding arbitration, respectively). 28 U.S.C. § 658(1) did not designate any of these courts among those permitted to employ mandatory arbitration procedures.
98. 28 U.S.C. § 473(a)(6) (Supp. IV 1992 what appears in the final Act: Not only has arbitration been removed from the list of authorized ADR programs, but the enacted legislation adds a reference to ADR programs "designated for use" in a particular court. 0 1 While the two sections potentially overlap-a court could "designate for use" a form of ADR not listed as one it could "make available"' 2 -the more plausible reading of this language requires resort to a broader statutory framework. There are two possible readings. First, the CJRA itself designates certain courts as "demonstration districts," requiring them to implement some of the principles, techniques, and guidelines mentioned in section 473(a) and (b). Three of the demonstration districts must "experiment with various methods of reducing cost and delay in civil litigation, including alternative dispute resolution, that such district courts and the Judicial Conference of the United States shall select."' 0 3 The "designation" in section 473(a)(6)(A) could, therefore, refer to this section of the Act. Since the courts and the Judicial Conference are not directed to any particular ADR programs, it is plausible to read the section as allowing broad experimentation with all forms of ADR, including arbitration, but only in three districts.
The second possibility requires a broader statutory inquiry. In 1988, Congress enacted legislation authorizing a limited experiment in arbitration in twenty trial courts.1 4 That legislation designated those courts to refer certain cases to arbitration programs they themselves conducted as a prerequisite to trial. 1 5 Thus, "designation" as used in the CJRA might refer to courts selected under this earlier legislation to experiment with arbitration. 10 6 If so, the Act does not expand the use of arbitration beyond the experimental districts designated in the earlier statute.
The 1988 legislation is explicitly experimental. Authorization for the arbitration program remained subject to repeal in 1993 and achieved only provisional renewal. 10 7 Only ten of the twenty courts authorized to operate alternative dispute resolution mechanism, provision shall be made for motions to exempt a case from the mandated procedure.
S. 2027, supra note 14, § 471(b)(10).
101. 28 U.S.C. § 473(a)(6)(A) (Supp. IV 1992). arbitration programs can require parties to participate. 10 8 The cases for referral also remain limited: The statute exempted cases involving complex or novel legal issues, or in which legal issues predominated. 1 0 9 The legislation also protects claims based on violations of federal rights from mandatory arbitration 1 and carefully details the right to seek trial de novo after an arbitration awardthe latter since the ultimate passage of the legislation hinged, in part, on preservation of litigants' Seventh Amendment right to a jury trial. ' Finally, the Federal Judicial Center continually evaluates the statutory arbitration programs.
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The CJRA should be read with the 1988 legislation in mind, and arbitration authority should be limited (if it is found to exist at all) to the three demonstration districts the CJRA authorized to experiment with ADR. Nothing in the text warrants a broader reading, and the legislative history, with its express deletion of arbitration authority, offers no additional support.
Summary.
None of the principles, techniques, or guidelines discussed so far authorize broad procedural innovation in the mandated expense and delay reduction plans. Instead, the CJRA pairs encouragement of judges to use case-management tools already available with a modest and self-conscious expansion of those tools. The Act also clarifies the courts' power to adopt certain kinds of ADR techniques.
B. The Argument for Broad Rulemaking Power
There are two arguments in support of viewing the CJRA as a broad delegation of rulemaking authority to local courts. First, it could be argued that by styling the statutory case-management procedures as "principles" or "guidelines," Congress revealed a desire to view these procedures as exemplars for further innovation. However, the specificity of the directions in the Act and the history of the legislation discussed below weaken this position.
A stronger argument emerges from the text of section 473(b). After outlining five "techniques" that might be adopted by trial courts, section states that the trial court plan may include "such other features as the district court considers appropriate after considering the recommendations of the advisory group." ' 1 3 Nonetheless, this provision's history reveals that Congress did not intend to confer broad authority to experiment with procedures believed helpful in reducing cost and delay without regard for their consistency with the Federal Rules.
The earliest version of the CJRA, Senate Bill 2027,114 did not provide for any local control over the content of expense and delay reduction plans. As explained above, the legislation was based on a task force report critical of federal judges' reluctance to use the case-management tools provided by the 1983 amendments to the Federal Rules of Civil Procedure.' 15 Had this first version of the Act passed, each district would have been required to adopt a number of detailed case-management measures, including an elaborate casetracking system. 1 6 Hence, while the bill contained a statement about local court flexibility in its findings, it cautioned that flexibility had to be exercised "within certain well-defined and uniformly applied parameters. 11 t7 In truth, there was very little room for local flexibility in Senate Bill 2027, a fact that was cited as a virtue by one of its chief supporters." 8 The Judicial Conference voiced its opposition to the proposed legislation. First, judges questioned the wisdom of imposing such detailed case-management requirements on courts across the country irrespective of the nature of their caseloads or the speed of their dockets.' 1 9 In fact, most of the opposition from the Judicial Conference and various bar groups concerned the mandatory case-management requirements. Thus, the focus of their lobbying was on allowing trial judges greater discretion under the Act.' 116. For instance, Senate Bill 2027 would have required every trial district to adopt a "differentiated system of case management" that would "assign cases ... to appropriate processing tracks that operate under distinct and explicit rules, procedures and timeframes for the completion of discovery and for trial." S. 2027, supra note 14, § 471(b)(1)(B). This case-tracking system was to be implemented through a system of classification at intake: "[C]ases shall be classified on intake through an expanded civil cover sheet, which the clerk of each district court, designated track coordinator or other person to whom track assignment responsibilities have been delegated would use in making the initial track assignment." Id. § 471(b)(2)(B). The system would be coupled with an elaborate set of mechanisms to resolve disputes over track assignments. Id. § 471(b)(2)(C). The procedures for cases on the complex track were outlined in detail in the bill. Id. § 471(b)(3).
117. S. 2027, supra note 14, § 2(12); cf. BRoocu's REPORT, supra note 12, at 10-11. 118. The fact that Senate Bill 2027 would have increased uniformity among district courts was central to the argument in its favor presented by Patrick Head, Vice-President and General Counsel of FMC Corporation and one of four nonjudge witnesses testifying in its favor. Head's prepared statement noted that a significant cost associated with having a national practice is the need to "identify and comply with diverse local court rules .... Consequently, any procedural reform that would increase procedural uniformity among federal courts would represent a direct savings to us." Hearings, supra note 34, at 22, 23 (statement of Patrick Head).
119. In addition, judges believed that the CJRA represented a dangerous deviation from the rulemaking process envisioned in the Rules Enabling Act (REA).' 2 1 The REA contemplates that committees of the Judicial Conference will propose rule changes to the Conference, and that these proposals will be transmitted to the Supreme Court and then, if approved, to Congress. 122 Moreover, pursuant to two provisions added in 1988 with the intent to open the rulemaking process to public scrutiny, 123 the REA requires committees charged with rulemaking responsibility to hold their meetings in public-after public notice-to ensure that proposed rules are subject to comment before this transmission. 124 Judges expressed particular concern over promulgating national procedural norms without the careful deliberation, notice, and period for comment that characterize rulemaking under the REA but which did not precede the introduction of the CJRA.' 25 The first attempt to meet judicial concerns was in Senate Bill 2648, a modi- Congress recently reviewed and re-codified that process, taking care to build into it procedures that assure that before nationally applicable rules of procedure are imposed they are considered most deliberately by thoughtful and experienced judges, lawyers, and law professors over a substantial period of time, and that the lawyers and litigants ... are given ample opportunity to articulate their reactions, point out potential problems, and add suggestions. As we who have sat on the bench for some time have discovered, sometimes painfully, procedural matters are extraordinarily complex. They can not only influence, but fix, the outcome of litigation. New rules can have a great many unforeseen consequences. And it takes the most considered deliberation to be sure that the dynamic between new programs and established practices is constructive. Thus it is crucial that inputs from all affected quarters be sought before procedural change is imposed. But the fact that the entire legislative history lacks discussion of the language argues against concluding that Congress intended to confer broad authority to alter or ignore the Federal Rules of Civil Procedure. 129 Granting such authority would not have responded to judicial concerns and would have resulted in an even more serious deviation from the rulemaking process than the CJRA already represented. Instead, the timing of the language's appearance suggests that its insertion was an attempt to assuage judges' concerns about congressional "micromanagement" of the work of trial judges. Section 473(b)(3) was not intended to confer broad authority to develop local procedures inconsistent with the Federal Rules. If it had, it would represent a dramatic departure from the ordinary rulemaking process-a departure Congress had recently rejected. 131 The continuing controversy over the use of local rules under Federal Rule of Civil Procedure 83 and the congressional response to that controversy in 1988 reveals how dramatic a departure this reading constitutes.
Under Federal Rule of Civil Procedure 83, district courts may promulgate local rules "not inconsistent" with the Federal Rules. 132 The proliferation of local rules, with their corresponding inconstancy to the text and spirit of the Federal Rules, came under the scrutiny of both the Judicial Conference and the Congress. 13 3 While the Judicial Conference's Local Rules Project engaged in 128. 28 U.S.C. § 473(b)(6) (Supp. IV 1992). Both congressional reports state that "subsection (b)(6) allows each district court to consider any other provisions that it considers appropriate after considering the recommendations of its advisory group." S. REP. No. 416, supra note 64, at 59; H.R. REP. No. 732, 101st Cong., 2d Sess. 17 (1990).
129. Moreover, language in the reports accompanying Senate Bill 2648 argues strongly against a conclusion that the Senate precipitously changed direction from its earlier bill. The Senate Report that accompanied the final, amended version of the bill argues that the legislation is necessary to provide justice to all citizens through a "minimal level of efficiency and economy" that would allow judges "sufficient time for... thoughtful and deliberate adjudication." S. 131. It is a truism of statutory construction that the law does not dramatically change unless Congress says so explicitly. See, e.g., Chisom v. Roemer, 501 U.S. 380, 395-96 403-04 (1991). There is nothing either in the explicit statutory text or the legislative history to suggest that Congress believed it was altering the result of the 1988 legislation.
132. FED. R. Civ. P. 83. The Rule also empowers magistrates and judges to regulate practice "in any manner not inconsistent with these rules or those of the district in which they act," thus allowing for even more localization of practice, all within the context of a set of national norms. Id.
133. In 1984, the Judicial Conference authorized its Committee on Rules of Practice and Procedure to study and treat the problems that the local proliferation of rules causes. The following year, the Conference empowered the Reporter of the Committee to collect and organize all the district court rules, as well as other judicial commands that operate like rules, into one source. The Reporter was also instructed to design a project to study the growing number of divergent local rules. This "Local Rules Project" discovered that the 94 federal court districts had an aggregate of almost 5000 local rules, "not including many 'sub-rules,' standing orders and standard operating procedures." COMMrrrEE ON RuLEs [Vol. 46:1447 studying and cataloging the variety of local rules, lawmakers introduced amendments to the statutory rulemaking power in Congress.' 34 The legislation, which passed in 1988, was intended to provide a significant check on local rulemaking. 135 First, it requires "appropriate public notice and an opportunity for comment" to precede the adoption of local rules.1 36 Second, it formalizes a system of review of local district court rules by judicial councils within a circuit, and authorizes those councils to abrogate local rules inconsistent with the Federal Rules. 137 Third, the statute states that it is the exclusive avenue for prescribing local rules, thereby attempting to avoid the promulgation of the equivalent of local rules under various other rubrics, such as "standing orders."'
138
The other changes the 1988 legislation imposed repeated the emphasis on openness and accountability in the rulemaking process. Congress repealed the old REA and replaced it with separate sections designed to open national rulemaking to public scrutiny, and to give Congress a longer time period during which it could interrupt the rule-establishing process.' 39 Thus, prior to the CJRA, Congress' most recent venture into the realm of judicial rulemaking was to impose greater controls and more accountability on rulemaking at every level of the federal courts. Against this background, it is hardly plausible that the CJRA, which began its life as a bill giving no rulemaking authority to local courts, could have been transformed into a charter for local court independence, allowing courts to implement local procedures without regard for either national norms or the notice and comment requirements so 140. The CJRA does not require notice and comment before implementation of a plan. Instead, it requires that the advisory group report be "made available to the public." Id. § 472(b) (Supp. IV 1992). Unlike the substantive review of local rules now required by § 332, the CJRA contains an extensive review process but no obvious authority for the reviewers to do anything other than to make suggestions. See id. § 474(a)(1) (providing that the chief judge of each district court and the chief judge of the court of appeals for that circuit shall together "review each plan ... and make suggestions for additional actions"); id. § 474(b)(2) (mandating that the Judicial Conference shall review each plan and "may request the district court to take additional action if the Judicial Conference determines that such court has not adequately responded to [relevant local conditions]").
The CJRA's legislative history contains an extensive discussion of the REA in response to the Judicial Conference's concern that the CJRA represented an unwarranted congressional venture into rulemaking, derogating the REA procedure. See S. REP. No. 416, supra note 64, at 10-12. While the Report contains a strong statement of congressional power to engage in rulemaking, there is no suggestion that unabridged local rulemaking-a recent concern of Congress-is being instated.
Federal Rules would also place the Act in tension with the recently revised 28 U.S.C. § 2071. As noted above, the purpose of section 2071 was to assure that all local rulemaking-by whatever name-remain consistent with the Federal Rules and other congressional enactments. Although it is possible to harmonize the CJRA and section 2071 by assuming that plan provisions containing directions to lawyers should be implemented through local rules, 14 1 this reading would not, of course, aid those seeking expanded rulemaking authority. Federal Rule of Civil Procedure 83, which authorizes local rules, and section 2071 both require that local rules not conflict with either the Federal Rules or other federal laws.
To be sure, the legislative reports contain somewhat ambiguous 1 42 discussions of "building reform that proceeds from 'the bottom up.' "143 Indeed, some Senate Report statements might be read as encouraging local procedural innovation. The Report quotes approvingly from the testimony of Judge Robert Peckham that " '[s]ome of the most important reforms that have happened in the federal judicial system have been locally created and have been spread throughout and later adopted.' " The Report continues: "That notion, quite simply, lies at the heart of [the CJRA]." 144 While it is possible that these remarks reveal that Congress embraced local proceduralism, such a conclusion is unlikely. Rather, the Report notes Judge Peckham's complaint that locally created innovations experience ineffective dissemination. The report then states that the CJRA, by assuring a "systemwide approach," overcomes this problem. 14 5 Further, the Report's lengthy discussion of the case-management techniques the Act actually contained suggests that the sponsors believed the CJRA embodied and codified the best of the local reforms to which Judge Peckham referred.' 46 Moreover, statements that appear to support local procedural innovation must be viewed in the context of the whole report, which emphasizes the CJRA's necessity on the basis that it represents a national strategy, premised on "general and widely accepted principles of litigation management and cost reduction." 1 47 The congressional belief that local courts should exert a degree of control over whether to implement the techniques the Act suggested does not 141. The CJRA does not define "implementation." Thus, a requirement that such provisions go through the ordinary process for local rulemaking would not offend the legislation.
142. It is clear that Congress envisioned factfinding as the primary local role. For instance, the purpose of the advisory groups is to assure that local problems are thoroughly identified. S. REP. No. 416, supra note 64, at 14-15 (indicating that "legislation allows for a 'determination of problems in local areas to be made at the local level ... as opposed to a broad-based national level' "(quoting Hearings, supra note 34, at 27 (statement of Bill Wagner)). Congress also hoped that the advisory groups' participation would encourage local support for the plans. In an attempt to forestall the proposed legislation, the Judicial Conference adopted a "Fourteen Point Program" of case management. The program, however, failed to obviate the need for support the larger proposition that Congress approved the adoption of plans inconsistent with other federal laws. The legislative record does not mention the need for, or the authorization of, such power.
What, then, was intended by section 473(b)(6)? One can begin to give it content by recognizing that the primary concern motivating judges opposed to earlier bills was the desire to maintain flexibility in managing their dockets.
14s
Many management strategies are not obvious subjects for rulemaking. Courts, for example, might adopt internal operating procedures specifying how to assign cases if one judge develops a backlog of motions. A court could similarly decide to assign visiting judges solely to criminal cases so as to expedite civil cases.
1 49 Moreover, the required advisory group assessment might recommend that a court struggling with timely decision of motions prioritize them or adopt a policy of rescheduling trial dates when the court fails to decide motions within twenty days of trial. 150 An advisory group might also suggest new trialscheduling strategies.
The point is that a huge layer of case management has never been thought a rulemakers' concern.
15 ' This is the aspect of trial court management that judges worried about protecting, in part because it is probably the most sensitive to local conditions. Senate Bill 2027 provoked controversy not because it contained amendments to the Federal Rules of Civil Procedure; it didn't. Instead, it included instructions to federal trial judges directed at exactly this docket-management layer of procedure-requirements that judges create case tracks or schedule trials in a certain way. These innovations in docket-management procedure embodied the "micromanagement" about which judges complained. They knew from experience that case tracking did not make sense in rural districts and that a statutory command to schedule all civil trials within eighteen months, for instance, could wreak havoc with the docket of a court burdened with drug prosecutions.
152
Section 473(b)(6) thus embodies a workable compromise. It allows judicial discretion in the areas where it has traditionally existed, but gives the courts the benefit of an "outside look," by advisory groups, at their internal procedures. It is not, nor was it intended to be, a charter for local rulemaking. 151. The 1983 amendments to the Federal Rules of Civil Procedure-especially the amendments to Rule 16-were intended to prod judges into active case management at an earlier point in the litigation. See MILLER, supra note 84, at 21 (revealing that an informal survey indicated that one-to twothirds of federal trial judges already participated in active case management prior to the amendments). But like most rulemaking, these amendments exist not only to strengthen judges' powers, but also to clarify lawyers' duties, from preparation to discuss settlement to participation in a case management plan discussion. In contrast, court procedures concerning trial settings, case-assignment practices, or motions priorities all affect lawyers, but do not impose duties upon them.
152. See Murphy, supra note 120, at 112, 114; see also Hearings, supra note 34, at 360-61 (testimony of Judge Diana E. Murphy).
C. Beyond the Federal Rules: Substance in the Plans
While concern about deviations from the Federal Rules of Civil Procedure remains acute, there are perhaps more serious questions to address. The plan adopted by the Eastern District of Texas, for instance, caps contingency fees and limits expenses chargeable to clients, 153 despite the Supreme Court's pronouncements that matters of cost and fee allocation are "for the legislature, not the courts." 154 Other plans contain similarly substantive provisions.
155
The distinction between "substance" and "procedure," though central to the REA, is an elusive 156 yet functional concept. 157 The Eastern District of Texas announced its goal in capping attorneys' fees-and it is the same substantive goal announced by the Congress in the CJRA: cutting the costs of civil litigation. 15 8 That goal involves-or should involve-weighing a number of substantive policies, including access to attorneys for those unable to pay standard rates as well as the cap's effect on the availability of legal services. The Texas court argues that the CJRA assumes that a reduction in legal activity during discovery will reduce costs, but notes that this will not benefit contingency fee 153 . Article V of the Texas Plan bases the caps on the underlying assumption of the CJRA that reducing legal activity during discovery through a plan will reduce the cost to litigants who pay for legal services on an hourly basis.
Whether such presumed reductions become a reality remains to be seen .... However, no such reduction from these measures will inure to the benefit of litigants who retain counsel on a contingency fee basis. The court, therefore, adopts the following maximum fee schedule for contingency fee cases (whether filed originally in this court or removed from state court):
(1) Contingent fees in non-statutory cases: A fee of 33-1/3% of the total award or settlement.
(2) Expenses: Expenses incurred by attorneys that are directly related to the costs of litigation of individual cases shall be deducted from the award or settlement before any calculation or distribution is made for attorneys' fees. No deduction is permitted for general office overhead expenses. Moreover, attorneys are prohibited from charging interest on any money advanced for expenses. TExAs PLAN, supra note 39, at 7-8.
154. Kaiser Aluminum & Chem. Corp. v. Bonjomo, 494 U.S. 827, 835 (1990) (rejecting a postjudgment interest rule that would date interest from the verdict, rather than the judgment, and noting that "the allocation of the costs accruing from litigation is a matter for the legislature, not the courts"); see also Alyeska Pipeline Serv. Co. v. Wilderness Soc., 421 U.S. 240, 247 (1975) (holding that only Congress can make an exception to the "American rule" for fee allocation and that "it would be inappropriate for the Judiciary, without legislative guidance, to reallocate the burdens of litigation in [this way]").
155. See, e.g., Tobias, supra note 40, at 1421 (noting Montana's plan to establish an attorney review committee).
156. See, e.g., Hanna v. Plumer, 380 U.S. 460, 472 (1965) (arguing that the Constitution's creation of the federal courts "carries with it congressional power to make rules governing the practice and pleading in those courts, which in turn includes a power to regulate matters which, though falling within the uncertain area between substance and procedure, are rationally capable of classification as either"); Paul D. Carrington, "Substance" and "Procedure" in the Rules Enabling Act, 1989 DuKE L.J. 281 (exploring the meanings of "substance" and "procedure"). John Hart Ely noted some time ago that "procedural" rules can affect "substantive rights." John Hart Ely, The Irrepressible Myth of Erie, 87 HARv. L. REv. 693, 724 (1974) .
157. See, e.g., Burbank, supra note 7, at 1190 ("[Ilf lawmaking in an area necessarily involves the consideration of public policy-policies extrinsic to the process of litigation-the choices in that area are for Congress." (footnote omitted)).
158. TEXAs PLAN, supra note 39, at 7.
clients. 159 While the court is correct in its assumptions, the Act by its terms does not affect the Texas court policy. Nor is it obvious that it empowers the Texas court to do so. 160 The statutory tasks allotted to the civil justice advisory groups, as well as the groups' composition, do not suggest that Congress viewed them as competent to weigh sensitive policy.' 6 ' As noted above, their charge is to assess the docket and to recommend measures to the courts. Detailed statutory language limits their discretion in making recommendations. While the groups should reflect the various constituencies who use the courts, there is no requirement that they do so.' 62 Nothing suggests that advisory group functions should include choosing between competing, and compelling, public values.
The CJRA's dual goals of reducing cost and delay in civil litigation while increasing access to justice require difficult and controversial weighing of competing policies. Congressional rulemaking control has always been premised on concerns about the allocation of federal powers, and, in particular, on a concern that the legislature, not the courts, engage in "policy choices with a predictable and identifiable impact on rights claimed under substantive law."' 6 3 Despite its ambitious title, the relatively modest provisions of the CJRA do not arrogate to local federal judges-with or without advisory groups-the power to effect substantive reforms of this nature. From its conception through its enactment, the CJRA was much too suspicious of federal judges to accommodate such a reading.
IV. THE CONSTrTUTIONALITY OF CONGRESSIONAL RULEMAKING Of course, a close reading of the statutory text is unnecessary if the CJRA was beyond Congress' power to enact in the first place. In a recent article, Professor Linda Mullenix argues exactly that. She asserts that in enacting the CJRA, Congress violated constitutional separation of powers norms, arguing that the CJRA has "effectively repealed the Rules Enabling Act... [and] has by flat stripped the judicial branch of a power that uniquely bears on the federal judicial function: the power to prescribe internal rules of procedure for the 159. Id. 160. Interestingly, Judge Robert Parker, the former Chief Judge of the Eastern District of Texas, also chairs the Judicial Conference's Committee on Court Administration and Case Management, the body charged with overseeing the CJRA's implementation.
161. See Robel, supra note 142, at 896-904 (describing the actual composition of advisory groups appointed under the CJRA and arguing that the groups' makeup does not ensure consideration of diverse viewpoints).
162. 28 U.S.C. § 478 (Supp. IV 1992) (describing the appointment process for members); see Robel, supra note 142, at 893-96 (describing a nationwide survey of advisory group members and concluding that the groups do not effectively represent all constituencies of the federal courts).
163. Stephen B. Burbank, Hold the Corks: A Comment on Paul Carrington's "Substance" and "Procedure" in the Rules Enabling Act, 1989 DuKE LJ. 1012, 1019-20. I agree with Burbank's argument that "when the Supreme Court makes law through supervisory court rules, it is engaged in an enterprise that, both practically and normatively, is different in important respects from the enterprise in which the Court, or any federal court, is engaged when it makes federal common law." Id. at 1021. Professor Burbank elaborates upon his reading of the REA in Stephen B. Burbank, Of Rules and Discretion: The Supreme Court, Federal Rules and Common Law, 63 NoTRE DAME L. Rv. 693, 700-10 (1988). federal courts." 164 In her view, the CJRA took "procedural rulemaking power away from judges and their expert advisers and delegated it to local lawyers." 1 65 In addition, Professor Mullenix posits that the REA creates a statutory limitation on Congress' rulemaking power that Congress cannot ignore.
66
However, neither the Constitution nor the REA place the type of constraints Professor Mullenix suggests on Congress' involvement in rulemaking.
A. Does the CJRA Violate Separation of Powers?
Professor Mullenix states: "My thesis is simple: the Civil Justice Reform Act revokes the Rules Enabling Act and authorizes unconstitutional rulemaking. The Act violates the separation of powers doctrine and substantially impairs the ability of the federal courts to control their internal processes and the conduct of civil litigation."
167 Implicit in this argument are two controversial assertions: (1) that the Constitution requires the current REA division of labor between the judiciary and the legislative branch; and (2) that the Constitution mandates that the federal courts control their "internal processes" free of congressional supervision. I disagree with both assertions. Moreover, the CJRA does not violate Professor Mullenix's interpretation of the separation of powers doctrine, even if it were justified, because the Act leaves the judiciary holding ultimate control over the content of the civil justice reform plans.
By statute, federal procedural rules are initiated by the judicial branch 16 8 subject to congressional approval. 169 The familiar statutory allocation of power between Congress and the courts relies on the distinction between substance and procedure: As has been the case since the first REA was passed in 1934,170 the Supreme Court is free to "prescribe general rules of practice and procedure" so long as those rules do "not abridge, enlarge, or modify any substantive right." [Vol. 46:1447
In order to assess this arrangement's constitutionality, one must ascertain the constitutional source of the power to make procedural rules. The Supreme Court recognizes three general sources of judicial power. First, Article H defines the exercise of judicial power as primarily confined to deciding "cases" and "controversies." '172 Second, the Court recognizes that Article I gives Congress limited power to delegate to the judiciary powers beyond the Article HI powers, so long as the delegation does not threaten "an independent and impartial adjudication by the federal judiciary of matters within the judicial power of the United States,"' 173 assign "tasks that are more properly accomplished by [other] branches,"' 174 or otherwise " 'impermissibly threaten[ ] the institutional integrity of the Judicial Branch.' "175 Third, the Court maintains that federal courts have "inherent" authority to exercise certain nonadjudicatory powers. The Supreme Court, then, has identified two specific sources of judicial rulemaking power. It primarily describes its ability to promulgate general rules of procedure as congressionally delegated. Article EI offers a second, independent, albeit limited, source of rulemaking power. Congress' authority to adopt the CJRA, then, depends on the extent the Constitution requires judicial participation in rulemaking. In turn, what the Constitution requires depends on the relationship between the power the Court views as delegated and the power it describes as either explicit in Article HI or inherent. 634, 643 (1985) (explaining the inherent power to suspend or disbar attorneys). For the most part, this asserted inherent authority is consistent with a vision of separated powers that recognizes the courts' need to be able to protect the integrity of their processes without undue reliance on the political branches. See, e.g., Young, 481 U.S. at 796 ('The ability to punish disobedience to judicial orders is regarded as essential to ensuring that the Judiciary has a means to vindicate its own authority without complete dependence on other Branches.").
Article III's "case or controversy" requirement is not an obvious source for a general judicial rulemaking power-at least not as interpreted by the Supreme Court. The Court might have viewed Article III's command that the federal courts adjudicate cases as implicitly granting courts the power to create rules of general application in order to govern that adjudication. The Court has not done so. Instead, it describes Article I's requirements in terms of the quality of the dispute presented for adjudication and the relationship of the litigants to that dispute. 177 The Court describes its ability to make rules of general application as a In fact, for most of our early history, "Congress, rather than the Supreme Court, played the leading role in determining what procedural rules the 177. See note 172 supra. 178. To the extent that rulemaking is not described as a delegated power, it is discussed as an aspect of inherent authority (or "supervisory power"). See, e.g., Thiel v. Southern Pac. Co., 328 U.S. 217, 225 (1946) 181. Id. at 143. In evaluating the constitutionality of a 1793 act granting courts the power to draw up rules in order to conduct their business, Chief Justice Marshall concluded:
It will certainly not be contended, that this might not be done by congress. The courts, for example, may make rules, directing the returning of writs and processes, the filing of declarations and other pleading, and other things of the same description. It will not be contended, that these things might not be done by the legislature, without the intervention of the Courts; yet it is not alleged, that the power may not be conferred on the judicial department. federal courts would follow.' 1 8 3 In addition to enacting the Judiciary Act,' 84 beginning in 1789, Congress directed the federal courts to borrow state procedures through the various Conformity Acts' 85 and adopted acts authorizing the Supreme Court to promulgate rules in equity and admiralty. 186 In the absence of statutes on point, "the Supreme Court tended to construe the federal courts' authority narrowly, concluding that Congress must have intended the federal courts to follow the local procedural rules when it had not provided otherwise."' 87 Reiterating its holding that Congress may confer rulemaking authority on the judiciary, the Court in Mistretta v. United States 188 traced the history of judicial rulemaking under the REA, quoting its earlier language from Sibbach v. Wilson: " 'Congress has undoubted power to regulate the practice and procedure of federal courts, and may exercise that power by delegating to this or other federal courts authority to make rules not inconsistent with the statutes or constitution of the United States.' 1'89 The Court has recognized that it is exercising a delegated power not only when it makes rules of general application under the various enabling acts, but also when exercising administrative power through the judicial councils and the Administrative Office of the United States , 312 U.S. 1, 9-10 (1941) (finding that plaintiff must submit to a court-ordered physical examination)); see also id. at 386 n.14 (stating that "rulemaking power originates in the Legislative Branch and becomes an executive function only when delegated by the Legislature to the Executive Branch").
[Vol. 46:1447 influence the determination of substantive rights. The indeterminate division between substantive and adjective law argues for a strong congressional role in rulemaking, both because Congress is a democratically elected, policymaking branch, 197 and because the Supreme Court's decision to accept or reject procedural revisions is final.
The cases accepting congressional power to engage in procedural rulemaking have long coexisted with cases authorizing certain acts on the basis of "inherent" judicial power. The courts generally claim this power in two areas. First, since 1943 the Court has asserted a "supervisory authority over the administration of criminal justice in the federal courts." ' 198 Since declaring this power, the Court has "announced general rules of procedure and evidence for federal criminal proceedings" in numerous cases. 199 A similar assertion of power in civil cases is rare. Thiel v. Southern Pacific Co. 200 is the most frequently cited example. The Court justifies its exercise of supervisory power in these cases with its concern for the integrity of the federal courts' processes and its reluctance to condone inequitable executive practices. Congress occasionally responds to these decisions announcing procedural rules with legislation. 20 2 Moreover, the Court has upheld congressional reversal of its supervisory opinions, explaining that the judiciary's power to issue rules of general procedure "exists only in the absence of a relevant Act of The Court has advanced, primarily in contempt and disciplinary cases, an Article rI-based vision of inherent authority that responds to separation of powers concerns and offers a second source of rulemaking authority. 2°4 These cases suggest that the federal courts have inherent power to the extent necessary to exercise their adjudicative function. For instance, the power to sanction contempt is "inherent in all courts" because "its existence is essential to the preservation of order in judicial proceedings, and to the enforcement of judgments. '20 5 To avoid reliance on the other branches in vindicating their authority, courts claim the inherent power to appoint an attorney to prosecute contempt, 20 6 to sanction bad faith conduct, 20 7 or even to suspend attorneys from practice before the court. 208 The Supreme Court has nonetheless held since its earliest cases that Congress can regulate the contempt power, so long as it does not render it inoperative. 1987) , argued that the courts' "long settled" authority to begin contempt proceedings necessitates the authority to appoint private counsel. Thus, Federal Rule of Criminal Procedure 42(b)'s "assumption that private attorneys may be used to prosecute contempt actions reflects the longstanding acknowledgement that the initiation of contempt proceedings to punish disobedience to court orders is part of the judicial function." Id. at 793-95. The Court further described its inherent authority as "essential to ensuring that the Judiciary has a means to vindicate its own authority without complete dependence on other Branches." Id. at 796.
207. See Chambers, 501 U.S. at 46-51 (holding that a district court could invoke its inherent power to sanction bad faith conduct by assessing attorneys' fees); cf Link v. Wabash Ry., 370 U.S. 626, 629-33 (1962) (discussing federal trial courts' inherent power to dismiss a plaintiff's action sua sponte for failure to prosecute).
208. See In re Snyder, 472 U.S. 634,643 (1985) (explaining that the inherent authority to suspend lawyers derives from the lawyer's role as an officer of the court); Exparte Burr, 22 U.S. (9 Wheat.) 529, 530 (1824) (noting the inherent power to control admission to the bar and to discipline attorneys).
209. See United States v. Hudson, 11 U.S. (7 Cranch) 32,33 (1812) (construing the implied power to punish for contempt narrowly, so that any further reach needs congressional authorization). Rejecting a challenge to congressional power to require a trial by jury in Clayton Act contempt cases, the Supreme Court stated:
So far as the inferior federal courts are concerned, however, it is not beyond the authority of Congress to regulate [the contempt power]; but the attributes which inhere in that power and are inseparable from it can neither be abrogated nor rendered practically inoperative. That it may be regulated within limits not precisely defined may not be doubted. and supervisory powers, generally accepting its regulation of subjects or rules announced in inherent authority cases. This deference is in keeping with the strongest view of the Court's power to make procedural rules, which grounds the power in Article III. This argument suggests that the power is ancillary, analogous to the ancillary powers of the President under Article II. 2 10 Thus the Court's implied rulemaking authority, although generally recognized, should be subservient to Congress' except where the Court exercises its power in defense of judicial authority or integrity. 2 11 By and large, this is how the Court has treated it. 212 However, acceptance of neither the Court's nor Congress' strongest statements about Congress' rulemaking authority 2 13 is necessary to recognize the CJRA as constitutionally benign. Even if we assume-as do most commentators 2 14 -that the power to enact procedural rules is best shared between the Congress and the judiciary, the CJRA leaves ultimate control over its implementation to the judiciary, with few exceptions. 2 15 While the Act requires each district court to implement a civil justice expense and delay reduction plan "after consideration of the recommendations of an advisory group," it does not require that the district courts adopt any of the advisory groups' recommendations. 2 16 In fact, many courts rejected some of the offered recommendations.
17
The Act also mandates that a committee comprised of the chief judges of each district court in the circuit, the chief judge of the circuit's court of appeals, and the Judicial Conference of the United States review the plans. 2 18 While Congress asked for periodic reports from the Judicial Conference and the Administrative Office of the United States Courts, 2 1 9 it has not retained any direct control over the plans' content. Professor Mullenix's concern that "Congress has taken procedural rulemaking power away from judges and their expert advisors and delegated it to local lawyers" 220 therefore overstates the CJRA's impact.
Moreover, the CJRA's provisions do not impair judicial authority. The Act neither strips the judiciary of its power to decide cases nor sets up serious impediments to the adjudication of cases. 22 1 For the most part, CJRA provi-[Vol. 46:1447 sions simply suggest that case-management practices need both scrutiny and enhancement. The legislation implements Congress' judgment that the problems of cost and delay in the federal courts require comprehensive attention. It is not beyond congressional power to diagnose a problem of national scope which affects access to justice and then to contemplate measures to address that problem. Congress' view is probably empirically flawed, and its execution less than elegant. 222 But the Constitution does not place the subject of this legislation beyond the scope of Congress' power.
B. Does the CJRA Violate Statutory Limits on Congressional Rulemaking?
As previously discussed, the Rules Enabling Act divides the responsibility for promulgating rules between the courts and Congress. The REA, however, leaves Congress the ultimate responsibility to approve civil procedural rules: The Court must submit proposed rules of general application to Congress and give that body sufficient time-seven months-to consider them and to disapprove them if it wishes. 223 Nevertheless, Professor Mullenix argues that the CJRA violates this statutory division of responsibility by arrogating to Congress the power to make purely procedural rules. 224 But it is unusual to speak of Congress as bound by the terms of previous legislation, unless the legislative division of authority is necessary in aid of the bankruptcy court's expanded jurisdiction; and to issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of [the Bankruptcy Act]. 458 U.S. at 55 (quoting 28 U.S.C. § 1481 (Supp. IV 1980)) (citations omitted).
The legislation violated basic Article In principles, which, the Court noted, command that "[tihe judicial power of the United States must be exercised by courts having the attributes prescribed in Art. Ill." Id. at 58-59. The Act assigned bankruptcy judges most of the jurisdiction of an Article Ill judge, while withholding the Article III protections of life tenure and protected compensation. Id. at 60.
In Northern Pipeline, the Act's supporters argued that since Article I empowered Congress to create legislative courts, it could have thus "constituted" the bankruptcy courts as their equivalents. Id. at 63. The Court, however, rejected this assertion. It viewed situations allowing Article I creation of legislative courts as "exceptional" and grounded in constitutional text or in historical consensus. Id. at 68-70.
At a minimum, then, a challenge to the CJRA that relies on Northern Pipeline must assert that the legislation delegates Article II "judicial power" to a body constituted without Article III protections. The Court has never considered rulemaking authority per se to be an attribute of the judicial power under Article III. See text accompanying notes 177-180 supra. Even if it were, the assertion that local advisory groups have been "delegated" that power is unconvincing, since the judiciary controls the content of the plans. Much of Professor Mullenix's argument hinges on accepting her debatable characterization of procedural rulemaking as a core Article IlI function on a par with adjudication, and of the advisory groups as being "vested" with that authority. See Mullenix Commentators widely agree that national uniformity in federal procedural rules is a good idea. Uniformity reduces costs and-although this is less empirically verifiable-increases professionalism. It also improves access to federal courts by allowing attorneys to master a single body of procedural law. Finally, uniformity reduces surprise and works toward the goal of deciding cases on the merits. Why, then, is the impulse for local variation so persistent? What accounts for the strength of the urge to view the CJRA as a font of local procedural authority? Does the strength of this urge indicate that Congress should consider granting courts this power in reality?
There are both laudable and lamentable motivations for local variation, but the former rarely result in procedural rules. The spectrum of local conditions, ranging from congested and overworked urban courts to the relative quiet of Unfortunately, the CJRA appears to have discouraged the Standing Committee on Civil Rules from pursuing a proposed amendment to Rule 83 that would have allowed controlled experimentation with local procedures. If we can learn anything from recent experience, it is that these local impulses need desperately to be informed by an accountability to national norms; and the proposed amendment insists on accountability both by limiting the duration of any local rule inconsistent with national rules, and by requiring Judicial Council approval for such experimentation. However, the proposed rule is itself inconsistent with the 1988 amendments to the Rules Enabling Act prohibiting local rules that are inconsistent with Federal Rules or other federal legislation. 28 U.S.C. § 2071(f) (1988). If we are to engage in local procedural experimentation, then, Congress will have to amend the REA to make it possible. rural courts, offers the most defensible reason for local variation. Variation in local conditions, however, has little to do with the concerns that result in procedural rulemaking. Rather, it is the stuff of docket management-how to move cases smoothly from filing to disposition, to schedule trials, and to monitor service under chaotic or calm conditions.
Another defensible reason for local rulemaking lies in the persistence of local legal cultural norms 229 governing such practices as the speed with which a case proceeds to trial or how aggressively discovery is conducted. Indeed, it may be that our national obsession with discovery control ought to focus primarily on the relatively few jurisdictions where discovery abuse has proved a problem.
230
But it is difficult to argue that the needs of litigants and attorneys within an individual case vary substantially from Georgia to New York, that Georgia litigants need only a third of the discovery devices New York litigants do, or that attorneys in Kansas somehow demand a different summary judgment system. 2 31 Local court tinkering with the Federal Rules is rarely inspired by the disutility of a Rule under local conditions. Rather, it is inspired by a belief that the rulemakers got it wrong. 232 This position should be viewed with suspicion, both because there is a method of securing rule changes that respects national concerns and because deviations from that method are notoriously difficult to challenge. 233 Moreover, without disparaging the work of the attorneys who sit on advisory groups, it should be noted that there are incentives for local attorneys to enact local procedures: Local procedures typically favor local bars. 233. Challenging local rules presents difficulties on two fronts. First, the standard against which such rules are judged-consistency with national rules-is itself difficult to apply. See Levin, supra note 9, at 1573-76 (tracing the roots and inconsistencies of this ambiguous standard); Roberts, supra note 96, at 539 & n.8 (tracking the application of the standard in the case law). Second, the litigants are unlikely to challenge local rules with the mechanisms presently available. See Levin, supra note 9, at 1576 (arguing that the traditional mechanisms are "inadequate"); Roberts, supra note 96, at 546-47, 553 ("The impact of the rules on individual litigants is usually too glancing to warrant appeal, and so they remain unchallenged.").
234. Even if we are convinced that local regulation of certain procedural matters is defensible, we should still be concerned about the identity of the proceduremakers. We have not really had to face this issue under the regime of Federal Rule of Civil Procedure 83 and the 1988 amendments to the REA, both of which require fidelity to national rules. We will certainly have to face questions of this nature in the world of new Federal Rule of Civil Procedure 26, which allows local variation. See FED. R. Crv. P.
passim.
If we are to learn anything from recent experience under the CJRA and the Local Rules Project, it is the strength of the urge to institute an improved, local way of doing things. Before we abandon our longstanding commitment to a uniform national procedure, however, we need to better understand the situations in which local procedures are more desirable than national ones-and we need to take a more cautious approach to local decisionmaking than the Civil Justice Reform Act offers.
VI. CONCLUSION
As it moved through Congress, the CJRA generated an enormous amount of controversy and ill will between the judiciary and the Act's Senate sponsor. In retrospect, the process would have been less fractious if the federal judiciary had been more intimately involved in the legislation's conception. Disliking the Act Congress gave them, some federal districts have extended the legislation in ways likely to destroy important procedural values. I hope this article helps focus the debate on the Act's terms, rather than on the interbranch disagreements about the wisdom or constitutionality of the legislation. Careful analysis of the CJRA teaches that the congressional mandate to reform civil justice does not require ignoring values that have served federal procedure well. Courts should remain sensitive to the costs they impose by straying from national norms. While the Civil Justice Reform Act makes differences in casemanagement practices among districts inevitable, it does not authorize, nor should it result in, the abandonment of the Federal Rules of Civil Procedure.
I
